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In a short space of time, we have witnessed how the infection
caused by the new coronavirus (SARS-CoV-2) abruptly burst into
our lives, spread at an unprecedented rate throughout the world
and had devastating effects on people’s health, the economy, and
our daily life as we knew it.

For the Spanish health system, facing a crisis characterised at
first by shortages and scarcity of resources, and for a long time by
a high pressure on care, has been a tremendous challenge' 3.

This has also been the case for healthcare workers (HWs), who
suddenly became one of the groups most exposed to an unknown
infection®*; as well as to other additional risks, especially those
related to the psychosocial realm (high level of accumulated stress
as a result of the pandemic-related demands, increased hostility,
and aggressiveness towards HWs).

For a time (spring 2020), Spain became one of the countries
with the highest number of infected HWs'3. So much so, that
their commitment to patients, despite the risk to their health
derived from the shortage of personal protective equipment
(PPE) made the front page of the New York Times (https://www.
redaccionmedica.com/virico/noticias/coronavirus-new-york-times
-mira-a-los-kamikazes-de-la-sanidad-espanola-6286).

According to data from the Ministry of Health, from March
to May 2020 (first wave of the pandemic), 22% of the COVID-19
cases reported to the National Epidemiological Surveillance Net-
work (RENAVE) corresponded to HWs>. However, new, and more
recent data (from 10 May to 29 December: second wave) show a
different scenario, with a significant reduction in the percentage
of cases in HWs; this could be due to the general improvement in
preventive resources and, in particular, to the availability of PPE°S.

It is not surprising that the occupational exposure of HWs to
SARS-CoV-2 soon became an object of concern in our country’ and
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there were early calls for the recognition of infection by this coron-
avirus as an occupational contingency and, more specifically, as an
occupational disease (OD). In this regard, it is worth highlighting
the valuable work of Marti Amengual et al. which rightly recalled
that such recognition constitutes a right for all affected HWs®.

However, this recognition was delayed, and throughout the pan-
demic it underwent numerous variations as a result of a specific
regulatory developments, materialised in different and successive
royal decrees:

- Royal Decree-Law 6/2020, 10th March 2020, by which it was con-
sidered equivalent to an occupational accident (exclusively for
temporary incapacity benefit, periods of isolation or infection)®.

- Royal Decree-Law 13/2020, 7th April 2020, by which it is recog-
nised as an occupational accident, when it is demonstrated that
the exclusive cause of infection has been the occupational activ-
ity, with all workers, but especially healthcare and social-health
workers, being beneficiaries of the same!°.

- Subsequently, with Royal Decree-Law 19/2020, 26th May 2020,
recognition as an occupational accident was extended to all infec-
tions in healthcare or social-health personnel occurring up to one
month after the end of the State of Alarm (21 July 2020)'!.

Finally, Royal Decree-Law 3/2021, of 2nd February approved
the long-awaited recognition as an OD for HWs and social-health
workers, although with certain limitations'2.

When we talk about an occupational accident and/or OD, we
refer to legal concepts that in Spain are defined in the R.D.L. 8/2015
Texto Refundido de la Ley General de la Seguridad Social (LGSS) (in
its articles 156 and 157, respectively)'>.

Although both are considered professional contingencies, the
declaration of a condition as an occupational accident or as OD has
significantly different implications for the affected worker!3.14,

Both share the amount of the economic benefit derived from
temporary incapacity (75% of the regulatory base), as well as the
right to request a supplementary benefit derived from the lack of
health and safety measures. This supplement allows for an increase
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of 30-50% of the economic benefits that may derive from such a
contingency, depending on the seriousness of the infringement.

Similarly, in both professional contingencies there is an obliga-
tion to carry out evaluations and surveillance programs, in order to
prevent the risks associated with the disease in the workplace.

However, the declaration of OD carries particular advantages
for the professionals concerned. Thus, when the worker is unable
to carry out his/her usual work activity as a result of the effects of
the said condition, he/she is entitled to a change of job with the
same salary conditions, before moving to a situation of permanent
disability. Not so in the occupational accident, whose declaration
does not include that option of change of position in the company
among its advantages.

In addition, in the case of OD, there is the imprescriptibility of
the recognition, which allows such a declaration at any time after
the events that give rise to the declaration of such contingency. In
this, too, it differs from an occupational accident, for which a pre-
scription period of five years is recognised, so that, after this period,
the resulting conditions will not be recognised for that purpose.

In short, the recognition of OD is associated with greater com-
pensatory benefits for the worker'4.

According to current Spanish legislation'3, the three require-
ments that must be present to recognize a pathology as OD in our
country are:

1 A disease included in the official list of occupational diseases
(ODs).

2 A proven risk of exposure to the specific causative agent for that
disease.

3 And a profession in which one is exposed to said risk causing the
disease.

In the case of fulfilling all three, the recognition would be direct
under the presumption iuris et de iure, that is, it does not admit
evidence to the contrary.

The official list of ODs in Spain is established by Royal Decree
1299/2006, of 10th November!?, and the COVID-19 caused by the
SARS-CoV-2 virus would meet, according to this standard, the crite-
ria to be recognised as OD for various groups of workers, including
HWs.

In addition to the above, it should be noted that for ODs caused
by exposure to biological agents, Royal Decree 664/1997, of 12th
May, also applies'®. This specifies which infectious diseases are
considered occupational for the purposes of the protective action
of the Social Security System, expressly including those caused by
viruses of the Coronaviridae family, such as SARS-CoV-2 (Annex II,
Royal Decree 664/1997).

And finally, Spain has transposed Commission Directive (EU)
2020/739 of 3 June 2020'7, which expressly includes SARS-CoV-2
as a biological agent among the known human pathogens listed
in Directive 2000/54/EC of the European Parliament and of the
Council, of 18 September 2000 on the protection of workers from
risks related to occupational exposure to biological agents (the EU
equivalent of our Royal Decree 664/1997).

In short, it can be concluded that our legal system prior to the
pandemic already allowed the recognition of COVID-19 as OD in
certain groups of workers (among which the HWs are included)?”.

However, as mentioned above, since the beginning of the pan-
demic we have witnessed a constant evolution of this recognition,
from a common contingency® to an occupational accident'?, with
different particularities until it was recognised on 2nd February as
an OD with certain restrictions, under the terms of application of
Royal Decree-Law 3/2021'2,

This Royal Decree!? does not modify the current OD classifica-
tion and does not include COVID-19 in the official list of reference
ODs. This is a unique and different recognition from that granted to
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occupational pathologies officially considered as ODs in Spain'>.
This is related to the exceptional and temporary nature of the
decree, as this recognition can only be applied to those infected
during the period between the international declaration of the
pandemic (11 March 2020) and the cessation of the measures devel-
oped to combat it (until the government’s preventive measures
against the health crisis are completed)'2.

The above limitations have been criticised from different direc-
tions, in particular the time limitation of recognition as an OD. In
this regard, it is underlined that SARS-CoV-2 infection may remain
a prevalent disease in the future, also once the pandemic phase is
over®.

On the other hand, at this time, healthcare workers, and espe-
cially those directly involved in treating patients with COVID-19,
would have a higher risk of infection than the general population'8.
In addition to this, it does not seem appropriate to establish time
limits, such as those contemplated in the Royal Decree in question,
due to the great ignorance that still exists about many aspects of
the disease, such as those relating to the effects and sequelae that
could emerge in the future!8-20,

In short, we demand the incorporation of COVID-19 into the offi-
cial list of ODs for healthcare personnel and, therefore, a recognition
that is fully comparable to that granted to any other officially recog-
nised OD in our country. If this were the case, it would be enough
to be a HW and to have contracted the disease in order to acquire
such recognition (under the presumption iuris et de iure'* or pre-
sumption of fact and law, as the disease is included in the list of ODs
approved by law). This means that evidence to the contrary would
not be admitted and that the affected worker would not need to
prove the occupational origin of the infection.

Undoubtedly, the recognition that took place in February 2021
constitutes a substantial advance, by abandoning the consideration
of an occupational accident established initially for the infection
by SARS-CoV-2 in HWs, however, it does not eliminate the need
to prove the exclusive occupational origin of COVID-19 in order to
obtain this qualification which, for authors such as Marti et al.? is
complex when there is a high incidence of SARS-CoV-2 infection
globally.

At the present time, we are witnessing an increase in the sci-
entific evidence available on the risks of infection by SARS-CoV-2
both in the general population and in different professional sec-
tors. However, it is noted that, although there is an association
between certain occupations and an increased risk of infection and
disease, including death, the scientific evidence is still limited and
of variable quality; as is the evidence regarding the so-called “Long
COVID”, as well as possible future disability resulting from SARS-
CoV-2 infection'8,

There are still many unknowns to unravel in relation to the dis-
ease caused by the SARS-CoV-2 virus, also from an occupational
perspective. In this sense, it is necessary to promote quality sci-
entific research to clarify all these aspects and, finally, to lay the
foundations for the development of appropriate measures not only
for the prevention of damage/protection of the health of those
working in professions at risk, but also for the necessary compen-
sation for the damage caused to the professionals affected!®20,

To conclude, it can be said that the recognition of SARSCoV-2
infection in HWs and social-healthcare workers as an OD, according
to Royal Decree-Law 3/2021, of 2 February, although it represents
a substantial advance over the consideration previously granted
since the beginning of the pandemic, does not seem to correspond
to what was expected. It constitutes an essentially compensatory
recognition which, due to its exceptional and temporary nature and
the fact that COVID-19 is not included in the official list of ODs,
means that the professionals concerned lose some of the funda-
mental advantages linked to such classification.

119



L. Gil-Blanco and B. Martinez-Jarreta

Conflict of interests

The authors declare that they have no conflict of interest.

References

10.

. Marti

. Trullas JC, Vilardell I, Blasco M, Heredia J. COVID-19 en trabajadores sanitarios

del Hospital comarcal de Olot (Girona). Rev Clin Esp. 2020;220:529.

Amengual G, Sanz-Gallen P, Arimany-Manso J. Valo-
racion medicolegal de la infeccion por COVID-19 en el ambito
laboral. Rev  Esp Med Legal. 2020;46:146-52  https://www.
sciencedirect.com/science/article/pii/S0377473220300341

. Arimany Manso ], Martin Fumad6é C. Aspectos médico-legales deriva-

dos de la pandemia de laCOVID-19. Med Clin (Barc). 2020;155:344-6,
http://dx.doi.org/10.1016/j.medcli.2020.06.010.

. Martin Fumadé C, Gémez Duran EL, Morlans Molina M. Consideraciones

éticas y médico- legales sobre la limitacion de recursos y decisiones clini-
cas en la pandemia de la COVID-19. RevEsp Med Legal. 2020;46:119-26,
http://dx.doi.org/10.1016/j.rem1.2020.05.004.

. Ministerio de Ciencia e Innovacién. Madrid: RENAVE. CNE. CNM (ISCIII).Analisis

de los casos de COVID-19 en personal sanitario notificados a laRENAVE hasta
el 10 de mayo en Espafia. Informea. 2020. Available from: https://www.
isciii.es/QueHacemos/Servicios/VigilanciaSaludPublicaRENAVE/Enfermedades
Transmisibles/Documents/INFORMES/Informes%20COVID-19/COVID19%20en
%20personal%20sanitario%2029%20de%20mayo0%20de%202020.pdf.

. Ministerio de Ciencia e Innovacién. Madrid: RENAVE. CNE. CNM (ISCIII). Informe

n°68. Situacién de COVID-19 en Espaiia. Casos diagnosticados a partir 10 de
mayo. Available from: https://www.isciii.es/QueHacemos/Servicios/Vigilancia
SaludPublicaRENAVE/EnfermedadesTransmisibles/Documents/INFORMES/

Informes%20COVID-19/INFORMES%20COVID-19%202021/Informe%20COVID19.

%20N%C2%BA68_%2003%20de%20marzo%20de%202021.pdf.

. Martinez Jarreta B. Covid-19 as occupational disease. The case of Spain. ETUI

Code n° 2051- 321& Online Seminar 11 /03/2021.

. Marti Amengual G, Sanz Gallen P, Martin Fumad6 C, Arimany Manso J.

Profesionales sanitarios diagnosticados de COVID-19 en el trabajo: un dere-
cho a la calificacion como enfermedad profesional. Rev Clin Esp. 2020,
http://dx.doi.org/10.1016/j.rce.2020.10.005.

. Real Decreto-ley 6/2020 de 10 marzo, por el que se adoptan determina-

das medidas urgentes en el ambito econémico y para la proteccién de
lasalud publica. Boletin Oficial del Estado. 2020;62:24169-77. Available from:
https://www.boe.es/diarioboe/txt.php?id=BOE-A-2020-3434

Real Decreto-ley 13/2020 de 7 de abril, por el que se adoptan determinadasme-
didas urgentes en medias de empleo agrario. Boletin Oficial del Estado. 2020;98.
Available from: https://www.boe.es/buscar/act.php?id=BOE-A-2020-4332

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

120

Medicina Clinica 157 (2021) 118-120

Real Decreto-Ley 19/2020, de 26 de mayo, por el que se adoptan
medidas complementarias en materia agraria, cientifica, econémica,
de empleo y seguridad social y tributarias para paliar los efec-
tos del covid-19. Boletin Oficial del Estado. 2020;150:34486-517
https://www.boe.es/diario_boe/txt.php?id=BOE-A-2020-5315

Real Decreto-ley 3/2021, de 2 de febrero, por el que se adoptan
medidas para lareducciéon de la brecha de género y otras materias
en los ambitos de la SeguridadSocial y econémico. Available from:
https://www.boe.es/buscar/pdf/2021/BOE-A-2021-1529-consolidado.pdf.

Real Decreto Legislativo 8/2015, de 30 de octubre, por el que
se aprueba el textorefundido de la Ley General de la Seguri-
dad Social. Boletin Oficial del Estado. 2015;261. Available from:
https://www.boe.es/buscar/act.php?id=BOE-A-2015-11724

Alcéazar Crevillén A. La enfermedad profesional en
Espafia. Ciencia Forense. 2014;11:17-40. Available from:

https://ifc.dpz.es/recursos/publicaciones/34/42/02alcazar.pdf

Real Decreto 1299/2006, de 10 de noviembre, por el que se aprueba el cuadro
deenfermedades profesionales en el sistema de la Seguridad Social y se estable-
cencriterios para su notificacién y registro. Boletin Oficial del Estado. 2006;302.
Available from: https://www.boe.es/eli/es/rd/2006/11/10/1299

Real Decreto 664/1997, de 12 de mayo, sobre la proteccién de los trabaja-dores
contra los riesgos relacionados con la exposicion a agentes biol6gicos-
durante el trabajo. Boletin Oficial del Estado. 1998;124. Available from:
https://www.boe.es/eli/es/rd/1997/05/12/664/con

Directiva (UE) 2020/739 de la Comisién de 3 de junio de 2020 por la que
semodifica el anexo Il de la Directiva 2000/54/CE del Parlamento Europeo y
delConsejo en lo que respecta a la inclusién del SARS-CoV-2 en la lista de
agentesbioldgicos que son patégenos humanos conocidos, asi como la Direc-
tiva (UE)2019/1833 de la Comisién. Diario Oficial de la Unién Europea; 2020.
Available from: https://www.boe.es/buscar/doc.php?id=DOUE-L-2020-80871
Agius RM. Covid-19 como enfermedad profesional. Aspectos de definicion,
prevencién y compensacion. Conferencia invitada. Master de Iniciacién a la
Investigacién en Medicina. Médulo de Investigacién en Medicina Legal, Medicina
del Trabajo y Toxicologia, Universidad de Zaragoza; 2021.

Agius RM, Robertson JFR, Kendrick D, Sewell HF, Stewart M,
McKee M, et al. Covid-19 in the workplace. BM]. 2020:370-577,
http://dx.doi.org/10.1136/bmj.m3577.

Shah ASV, Wood R, Gribben C, Caldwell D, Bishop ], Weir A, et al. Risk
of hospital admission with coronavirus disease 2019 in healthcare workers
and their households: nationwide linkage cohort study. BM]J. 2020;371:3582,
http://dx.doi.org/10.1136/bmj.m3582.


http://refhub.elsevier.com/S2387-0206(21)00348-X/sbref0005
http://refhub.elsevier.com/S2387-0206(21)00348-X/sbref0005
http://refhub.elsevier.com/S2387-0206(21)00348-X/sbref0005
http://refhub.elsevier.com/S2387-0206(21)00348-X/sbref0005
http://refhub.elsevier.com/S2387-0206(21)00348-X/sbref0005
http://refhub.elsevier.com/S2387-0206(21)00348-X/sbref0005
http://refhub.elsevier.com/S2387-0206(21)00348-X/sbref0005
http://refhub.elsevier.com/S2387-0206(21)00348-X/sbref0005
http://refhub.elsevier.com/S2387-0206(21)00348-X/sbref0005
http://refhub.elsevier.com/S2387-0206(21)00348-X/sbref0005
http://refhub.elsevier.com/S2387-0206(21)00348-X/sbref0005
http://refhub.elsevier.com/S2387-0206(21)00348-X/sbref0005
http://refhub.elsevier.com/S2387-0206(21)00348-X/sbref0005
http://refhub.elsevier.com/S2387-0206(21)00348-X/sbref0005
http://refhub.elsevier.com/S2387-0206(21)00348-X/sbref0005
http://refhub.elsevier.com/S2387-0206(21)00348-X/sbref0005
http://refhub.elsevier.com/S2387-0206(21)00348-X/sbref0005
http://refhub.elsevier.com/S2387-0206(21)00348-X/sbref0005
http://refhub.elsevier.com/S2387-0206(21)00348-X/sbref0005
http://refhub.elsevier.com/S2387-0206(21)00348-X/sbref0005
http://refhub.elsevier.com/S2387-0206(21)00348-X/sbref0005
http://refhub.elsevier.com/S2387-0206(21)00348-X/sbref0005
http://refhub.elsevier.com/S2387-0206(21)00348-X/sbref0005
http://refhub.elsevier.com/S2387-0206(21)00348-X/sbref0005
https://www.sciencedirect.com/science/article/pii/S0377473220300341
https://www.sciencedirect.com/science/article/pii/S0377473220300341
dx.doi.org/10.1016/j.medcli.2020.06.010
dx.doi.org/10.1016/j.reml.2020.05.004
https://www.isciii.es/QueHacemos/Servicios/VigilanciaSaludPublicaRENAVE/EnfermedadesTransmisibles/Documents/INFORMES/Informes COVID-19/COVID19 en personal sanitario 29 de mayo de 2020.pdf
https://www.isciii.es/QueHacemos/Servicios/VigilanciaSaludPublicaRENAVE/EnfermedadesTransmisibles/Documents/INFORMES/Informes COVID-19/COVID19 en personal sanitario 29 de mayo de 2020.pdf
https://www.isciii.es/QueHacemos/Servicios/VigilanciaSaludPublicaRENAVE/EnfermedadesTransmisibles/Documents/INFORMES/Informes COVID-19/COVID19 en personal sanitario 29 de mayo de 2020.pdf
https://www.isciii.es/QueHacemos/Servicios/VigilanciaSaludPublicaRENAVE/EnfermedadesTransmisibles/Documents/INFORMES/Informes COVID-19/COVID19 en personal sanitario 29 de mayo de 2020.pdf
https://www.isciii.es/QueHacemos/Servicios/VigilanciaSaludPublicaRENAVE/EnfermedadesTransmisibles/Documents/INFORMES/Informes COVID-19/INFORMES COVID-19 2021/Informe COVID19. N%C2%BA68_ 03 de marzo de 2021.pdf
https://www.isciii.es/QueHacemos/Servicios/VigilanciaSaludPublicaRENAVE/EnfermedadesTransmisibles/Documents/INFORMES/Informes COVID-19/INFORMES COVID-19 2021/Informe COVID19. N%C2%BA68_ 03 de marzo de 2021.pdf
https://www.isciii.es/QueHacemos/Servicios/VigilanciaSaludPublicaRENAVE/EnfermedadesTransmisibles/Documents/INFORMES/Informes COVID-19/INFORMES COVID-19 2021/Informe COVID19. N%C2%BA68_ 03 de marzo de 2021.pdf
https://www.isciii.es/QueHacemos/Servicios/VigilanciaSaludPublicaRENAVE/EnfermedadesTransmisibles/Documents/INFORMES/Informes COVID-19/INFORMES COVID-19 2021/Informe COVID19. N%C2%BA68_ 03 de marzo de 2021.pdf
dx.doi.org/10.1016/j.rce.2020.10.005
https://www.boe.es/diarioboe/txt.php?id=BOE-A-2020-3434
https://www.boe.es/buscar/act.php?id=BOE-A-2020-4332
https://www.boe.es/diario_boe/txt.php?id=BOE-A-2020-5315
https://www.boe.es/buscar/pdf/2021/BOE-A-2021-1529-consolidado.pdf
https://www.boe.es/buscar/act.php?id=BOE-A-2015-11724
https://ifc.dpz.es/recursos/publicaciones/34/42/02alcazar.pdf
https://www.boe.es/eli/es/rd/2006/11/10/1299
https://www.boe.es/eli/es/rd/1997/05/12/664/con
https://www.boe.es/buscar/doc.php?id=DOUE-L-2020-80871
http://refhub.elsevier.com/S2387-0206(21)00348-X/sbref0070
http://refhub.elsevier.com/S2387-0206(21)00348-X/sbref0070
http://refhub.elsevier.com/S2387-0206(21)00348-X/sbref0070
http://refhub.elsevier.com/S2387-0206(21)00348-X/sbref0070
http://refhub.elsevier.com/S2387-0206(21)00348-X/sbref0070
http://refhub.elsevier.com/S2387-0206(21)00348-X/sbref0070
http://refhub.elsevier.com/S2387-0206(21)00348-X/sbref0070
http://refhub.elsevier.com/S2387-0206(21)00348-X/sbref0070
http://refhub.elsevier.com/S2387-0206(21)00348-X/sbref0070
http://refhub.elsevier.com/S2387-0206(21)00348-X/sbref0070
http://refhub.elsevier.com/S2387-0206(21)00348-X/sbref0070
http://refhub.elsevier.com/S2387-0206(21)00348-X/sbref0070
http://refhub.elsevier.com/S2387-0206(21)00348-X/sbref0070
http://refhub.elsevier.com/S2387-0206(21)00348-X/sbref0070
http://refhub.elsevier.com/S2387-0206(21)00348-X/sbref0070
http://refhub.elsevier.com/S2387-0206(21)00348-X/sbref0070
http://refhub.elsevier.com/S2387-0206(21)00348-X/sbref0070
http://refhub.elsevier.com/S2387-0206(21)00348-X/sbref0070
http://refhub.elsevier.com/S2387-0206(21)00348-X/sbref0070
http://refhub.elsevier.com/S2387-0206(21)00348-X/sbref0070
http://refhub.elsevier.com/S2387-0206(21)00348-X/sbref0070
http://refhub.elsevier.com/S2387-0206(21)00348-X/sbref0070
http://refhub.elsevier.com/S2387-0206(21)00348-X/sbref0070
http://refhub.elsevier.com/S2387-0206(21)00348-X/sbref0070
http://refhub.elsevier.com/S2387-0206(21)00348-X/sbref0070
http://refhub.elsevier.com/S2387-0206(21)00348-X/sbref0070
http://refhub.elsevier.com/S2387-0206(21)00348-X/sbref0070
http://refhub.elsevier.com/S2387-0206(21)00348-X/sbref0070
http://refhub.elsevier.com/S2387-0206(21)00348-X/sbref0070
http://refhub.elsevier.com/S2387-0206(21)00348-X/sbref0070
http://refhub.elsevier.com/S2387-0206(21)00348-X/sbref0070
http://refhub.elsevier.com/S2387-0206(21)00348-X/sbref0070
http://refhub.elsevier.com/S2387-0206(21)00348-X/sbref0070
http://refhub.elsevier.com/S2387-0206(21)00348-X/sbref0070
http://refhub.elsevier.com/S2387-0206(21)00348-X/sbref0070
http://refhub.elsevier.com/S2387-0206(21)00348-X/sbref0070
http://refhub.elsevier.com/S2387-0206(21)00348-X/sbref0070
dx.doi.org/10.1136/bmj.m3577
dx.doi.org/10.1136/bmj.m3582

	Declaration of COVID-19 as an occupational disease in healthcare workers: Challenges and reality
	Conflict of interests
	References


